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MR.  FILLMORE'S  PAMPHLET 

ON    RELIGIOUS    TESTS 

FOR    WITNESSES 


MR.    FILLMORE    AS    PAMPHLETEER 

In  the  autumn  of  i^-'  there  appeared  in  the  Buffalo 
Patriot  a  series  of  letters,  afterwards  issued  as  ;i  -ixtcen- 
page  pamphlet  with  the  following  title-page:  "An  examina- 
tion of  the  question,  "1-  it  right  t"  require  any  religii 
as  a  qualification  t>>  be  a  witness  in  a  court  of  justice?1  By 
Juridicus.  Buffalo:  Printed  by  Charles  Faxon.  1832." 
Whether  the  authorship  of  this  pamphlet  wa-  generally 
known  at  the  time,  can-  tated;  but  >>n  the  title- 

page  of  a  copy  which  was  for  many  year-  in  Mr.  Fillmore's 
library,  and  is  now  owned  by  the  Buffalo  Historical  Society, 
is  written,  in  Mr.  Fillmore's  well-known  hand,  "By  Millard 
Fillmore."     He  was  not  the  man  to  thus  claim  a  work  unless 

it-  author.  Furthermore,  the  style  of  com] 
is  such  as  to  remove  all  doubt  from  a  mind  familiar  with 
the  characteristics  of  his  writing.  Chronologically,  it  stands 
between  his  service  in  the  Assembly  <>i  New  York  State, 
and  the  national  House  of  Representatives.  The  text  of  the 
pamphlet,  with  the  title-page  in  facsimile,  follow. 


AN 


OF  THE 
'IS  IT  RIGHT  TO  REQUIRE 

ANY  RELIGIOUS  TEST 

AS  A 

TO  BE  A 
'WITNESS  IN  A  COURT  OF  JUSTICE?' 

BY  JURIDICITS. 


Buffalo : 

PRINTED  BY  CHARLES  FAXON. 


PREFACE 

The  following  numbers  appeared  in  the  Buffalo  Patriot  during  the 
winter'!  nature  of  JUREDICUS      I  hey  treat  upon 

■  of  vital  importance  to  every  citizen.  Many,  whose  char- 
acter and  religion!  faith  arc  a  sure  guaranty,  not  only  to  their  com- 
petency but  credibility  sc  they  have  no  interest  in 
I  rule  of  law  thai  prevents  their  neighbor  from  testifying.  But  in 
this  they  an-  entirely  mistaken.  It  is  their  Mil  '  as  the 
civil  rights  "f  their  neighbor,  that  suffer  by  this  unjust  rule.  They 
have  an  interest  in  their  neighbor's  testimony, — he  may  be  the  only 
witness  by  whose  evidence  a  right  can  be  established,  or  an  unjust 
claim  repelled.  And  if  any  improper  rule  of  law  prevents  his  testify- 
ing, an  innocent  person  may  suffer  for  want  of  his  evidence,  and 
justice  be  defeated.  It  may  be  truly  said  that  in  all  moral  rcvolu- 
Mic  sentiment  must  precede  legislative  action.  The  repre- 
sentative is  seldom  in  advance  of  his  If  you  would 
therefore  successfully  attack  ancient  prejudices,  or  overturn  long 
established  errors,  enlighten  the  people,  and  the  work  is  accom- 
plished. These  considerations  are  thought  to  be  a  sufficient  apology 
for  rc-priniiiiK  the  following  numbers,  and  distributing  them  to  the 
world  in  a  more  extensive  and  substantial  manner  than  the  limited 
circulation  and  evanescent  nature  of  a  country  newspaper  would 
permit.  They  are  brief,  considering  the  extent  of  the  subject  upon 
which  ili  it  is  believed  they  are  sufficiently  lon^ 
man  who  thinks,  and  more  would  be  thrown  away  upon  the  reader 
who  never  thinks.  The  absurdities  mentioned  will  suggest  more  to 
the  reflecting  mind,  and  if  many  more  were  added,  they  would  weigh 
nothing  in  the  mind  of  that  man  who  never  reflects. 

It  i  proper  to  add  in  conclusion,  that  in  the  winter  of  1831,  a  bill 
was  introduced  into  the  assembly  of  the  State  of  New  York  for  the 
purpose  of  amending  the  law  in  this  respect,  a  copy  of  which  is 
annexed.  Its  friends  had  strong  hopes  of  its  passage,  but  the  press 
of  other  important  business  which  had  a  preference,  prevented  any 
action  upon  it  during  that  session;  and  the  subject  was  not  resumed 
the  ensuing  year. 

Buffalo,  October  51! 


IN  ASSEMBLY, February  i,  1832. 

An  act  relative  to  the  competency  of  witnesses. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and 
Assembly  do  enact  as  follows: 

§  1.  No  person  shall  be  deemed  incompetent  as  a  witness  in  any 
court,  matter  or  proceeding,  on  account  of  his  or  her  religious  belief, 
or  for  the  want  of  any  religious  belief;  nor  shall  any  witness  be  ques- 
tioned as  to  his  or  her  religious  belief;  nor  shall  any  other  testimony 
be  received  in  relation  thereto,  either  before  or  after  such  witness 
may  be  sworn. 

No.  1. 

Mr.  Salisbury1 — I  ask  the  favor  of  your  columns  to  discuss  a 
question  of  great  importance,  to  the  rights  of  every  citizen.  And 
when  I  speak  of  rights  I  mean  those  legal  and  admitted  rights  that 
the  constitution  and  laws  profess  to  guaranty  to  every  person.  The 
question  is  this,  "Is  it  right  to  require  any  religious  test  to  qualify 
a  person  to  be  a  witness  in  a  court  of  justice?" 

It  may  appear  like  presumption  in  any  person  to  assume  the  nega- 
tive of  this  question.  He  will  undoubtedly  be  told,  that  the  wisdom 
of  ages  has  sanctioned  the  doctrine,  that  if  a  person  be  deficient  in 
certain  articles  of  established  faith  he  ought  not  to  be  permitted  to 
be  sworn  in  a  court  of  justice;  that  no  testimony  ought  to  be  given 
without  the  sanction  of  an  oath ;  that  the  oath  itself  in  such  case 
would  be  but  a  mockery,  and  therefore,  the  witness  ought  not  to  be 
heard  at  all. 

All  will  readily  admit  that  it  is  of  infinite  importance  to  the 
due  administration  of  justice,  that  the  rule  by  which  testimony  is  to 
be  admitted  or  rejected,  should  be  the  one  best  calculated  to  develop 
the  facts  which  are  necessary  to  be  known,  to  arrive  at  a  correct  de- 
cision of  the  matter  in  controversy. 

I.  Hezekiah  A.  Salisbury,  publisher  of  the  Buffalo  Patriot.  He  and  his 
brother  Smith  H.  Salisbury  were  the  pioneer  printers  of  Buffalo.  In  1832  the 
Patriot  was  a  weekly.  January  7,  1834,  it  was  renamed  the  Buffalo  Patriot 
and  Commercial  Advertiser.  The  first  number  of  the  daily  Commercial  Adver- 
tiser was  issued  Jan.  1,  1835,  with  H.  A.  Salisbury  as  publisher.  He  died 
March  14,   1856. 
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from  the  right  to  testify.  In  1823,  this  authority  was  questioned  by 
Mr.  Justice  Sutherland,  in  delivering  the  opinion  of  the  Supreme 
Court,  and  he  decided  the  true  test  to  be  "whether  the  witness  be- 
lieves in  a  God,  who  will  punish  him  if  he  swears  falsely." — 2  Cow- 
en's  Rep.,  432.  Within  this  rule,  that  class  of  Universalists  who  be- 
lieve that  the  Supreme  Being  will  punish  them  in  this  world  for 
false  swearing  would  be  competent  witnesses. 

In  1824,  the  question  again  arose  before  the  present  Chancellor 
of  the  State  then  acting  as  one  of  our  Circuit  Judges,  on  the  trial  of 
a  criminal  in  Otsego  county.  A  witness  was  objected  to  on  the 
ground  "that  he  did  not  believe  in  any  future  punishment  after  this 
life."  The  judge  decided,  that  the  witness  was  competent  and  might 
be  sworn ;  and  that  the  true  test  was,  that  he  should  believe  in  a  God 
who  would  punish  him  either  in  this  world,  or  the  world  to  come,  if 
he  testified  falsely. — 2  Cow.  Rep.,  p.  432,  note  a. 

This  last  rule  as  laid  down  by  Judge  Walworth,  was  recom- 
mended by  the  Revisers  and  adopted  by  the  Legislature  as  a  part  of 
the  Revised  Statutes  of  this  State,  in  the  following  words: 

"Every  person  believing  in  the  existence  of  a  Supreme  Being  who 
will  punish  false  swearing,  shall  be  admitted  to  be  sworn,  if  other- 
wise competent." — 2  Revised  Statutes,  p.  408.  §  87. 

This  is  now  the  existing  law  on  this  subject,  with  a  brief  history 
of  its  mutations  from  time  to  time;  and  it  is  not  a  little  remarkable 
that  every  change  has  been  in  favor  of  admitting  persons  to  testify 
who  were  before  excluded.  The  narrow  feeling  of  prejudice  and 
bigotry  have  gradually  given  way  to  more  enlightened  and  liberal 
views.  And  since  the  doctrine  has  received  the  assent  of  all  in- 
telligent minds,  that  men  do  not  deserve  to  be  punished  on  account 
of  the  peculiarity  of  their  religious  faith,  it  is  strange  that  they  con- 
tinue to  deprive  themselves  of  the  benefit  of  their  neighbor's  testi- 
mony, merely  because  his  faith  in  certain  unknown  things,  is  a  little 
weaker  or  stronger  than  theirs. 

In  my  next  number  I  shall  consider  the  objection,  that  an  infidel 
ought  not  to  be  sworn  because  there  is  no  tie  upon  his  conscience. 

No.  2. 

In  my  last  number,  I  proposed  in  this  "to  consider  the  objection 
that  an  infidel  ought  not  to  be  sworn  because  there  is  no  tie  upon 
his  conscience."  Technically  speaking,  a  witness  is  said  to  be  incom- 
petent, who  is  not  permitted  to  be  sworn  or  to  testify;  and  to  be 
incredible  when,  from  any  cause,  his  testimony,  though  received,  is 
not  entitled  to  belief. 
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does  or  can  exist,  that  of  the  atheist,  and  if  I  am  able  to  prove,  that, 
even  in  this  case,  the  due  and  just  administration  of  the  Ian 
be  promoted  by  permitting  his  erroneous  belief  to  go  to  his  credibil- 
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infidelity  will  he  deemed  sufficient  to  render  a  witness  incompetent. 

But  why  is  the  atheist  incompetent?  Because,  say  the  courts, 
no  tie  upon  his  conscience.  But  this  is  not  true  in  point  of 
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produce  pain,  misery  and  death?  I  ask  who  would  believe  these 
things,  if  belief  were  a  matter  of  choice?  and  I  answer  none.  Yet 
all  do  believe  them.  The  virtuous  and  the  vicious — the  honest  and 
the  dishonest;  and  why  do  they  believe?  Not  certainly  because  they 
are  virtuous  or  vicious,  honest  or  dishonest,  but  because  the  evidences 
that  constantly  force  themselves  upon  our  notice  and  observation  are 
such,  that  we  can  not  avoid  the  conclusion  that  this  must  inevitably 
be  the  result,  and  from  these  evidences,  in  regard  to  this  matter,  our 
faith  and  our  belief  is  fixed.  So  that  a  man's  belief  or  disbelief  of  a 
particular  fact,  in  no  wise  depends  upon  his  character  for  moral 
honesty,  or  truth,  but  his  character  for  truth  does,  in  some  measure, 
depend  upon  his  belief  or  disbelief  of  the  certainty  of  punishment  if 
he  shall  tell  a  falsehood.  And  this  is,  in  some  measure,  the  view 
which  the  courts  of  modern  times  have  taken  of  this  subject.  They 
have  not  made  the  competency  or  credibility  of  the  witness  depend 
upon  the  correctness  or  fallacy  of  the  witness'  belief.  The  pagan 
who  believes  that  his  little  wooden  god  which  he  carries  in  his  bosom, 
will  punish  him  in  the  world  to  come  for  false-swearing,  is,  so  far  as 
a  matter  of  faith  is  concerned,  just  as  good  a  witness  as  the  most 
devout  Christian.  So  far  as  the  fear  of  punishment  goes,  he  is 
equally  restrained  from  the  crime  of  perjury.  And  the  want  of  this 
belief  only  shows  that  one  inducement  out  of  a  great  many  is  wanting 
to  insure  virtuous  conduct  and  moral  honest}'. 

Now  should  the  want  of  this  one  inducement  to  speak  the  truth, 
render  him  incompetent  as  a  witness?  So  far  as  the  fear  of  punish- 
ment to  be  inflicted  by  human  laws  can  operate  to  prevent  falsehood, 
this  fear  must  operate  upon  him  with  the  same  force  as  upon  the  most 
devout  believer.  The  dread  of  shame  and  infamy  that  necessarily 
attaches  to  the  man  who  gives  false  testimony,  has  the  same  influence 
upon  the  atheist  as  the  believer.  The  pride  of  character,  the  love  of 
justice,  that  sense  of  right  and  wrong  that  is  implanted  in  every 
human  breast,  all  operate  with  the  same  force  upon  the  atheist  as 
upon  any  other  individual.  Truth  is  much  more  easily  told  than 
falsehood.  The  relation  of  truth  requires  no  effort.  The  invention 
of  a  falsehood  calculated  to  gain  credit  with  an  intelligent  jury,  is  an 
undertaking  of  great  labor  and  hazard.  Indolence  itself  is  a  barrier 
against  wilful  false-swearing;  and  the  very  fear  of  detection  whilst 
on  the  stand,  in  the  presence  of  the  court  and  surrounding  audience, 
is  a  strong  preventive  of  falsehood.  All  these  are  so  many  assur- 
ances and  so  many  guaranties  for  the  truth  of  the  testimony  of  every 
witness.  They  operate  equally  upon  the  believer  and  unbeliever, 
pagan  and  Christian,  Jew  and  Mahometan. 
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swear  falsely,  because  there  is  no  fear  of  human  punishment — no  tie 
upon  his  conscience?     Yet  this  is  never  done. 

But  again — we  want  the  testimony  of  a  witness  in  our  courts  who 
lives  in  India,  or  Russia.  The  court  send  out  a  commission  to  take 
the  testimony,  without  ever  inquiring  whether  that  government 
where  the  witness  resides,  has  made  any  provision  to  punish  the  wit- 
ness for  perjury,  or  false  swearing  in  a  case  depending  in  our  own 
courts.  Why  should  we  not  presume  the  witness  will  commit  perjury 
on  account  of  this  restraint  being  removed,  and  therefore  declare  him 
incompetent.  He  knows  the  laws  of  Russia  where  he  resides  have 
made  no  provisions  for  punishing  him  for  perjury  in  this  case.  He 
therefore,  not  only  believes  that  he  will  not  be  punished  by  those 
laws,  but  he  knows  to  a  moral  certainty  that  he  cannot  be.  Yet  with 
all  this  restraint  taken  off.  he  is  a  competent  witness.  Then  is  it  not 
absurd  to  say  what  our  law  now  says,  that  a  man  can  not  be  a  wit- 
ness unless  he  believes  that  the  Supreme  Being  will  punish  him, 
either  in  this  world,  or  the  world  to  come,  for  false  swearing?  That 
unless  he  swears  under  this  fear,  which  may  be  a  fear  limited  to  pun- 
ishment in  this  life,  he  will  most  assuredly  commit  perjury. 

I  have  devoted  more  time  to  this  point,  than  I  intended;  and  in 
my  next,  shall  endeavor  to  point  out  some  of  the  absurdities  of  this 
rule  of  exclusion. 

No.  3- 

Agreeable  to  my  promise  in  my  last  number,  I  now  proceed  to 
point  out  some  of  the  absurdities  and  inconsistencies  of  the  rule  that 
renders  a  witness  incompetent  on  account  of  his  religious  belief. 

FIRST.  This  rule  of  exclusion  is  inconsistent  with  the  constitu- 
tion of  the  State;  and  is  at  war  with  some  of  the  most  valued  and 
most  sacred  principles,  embodied  in  that  charter  of  our  liberties  and 
civil  rights.  The  constitution  after  prescribing  the  oath  or  affirm- 
ation taken  by  every  officer,  and  which  is  merely  to  support  the  con- 
stitution of  the  State  and  of  the  United  States,  and  faithfully  dis- 
charge the  duties  of  his  office,  then  declares  in  the  most  express  and 
unequivocal  language,  that  "no  other  oath,  declaration,  or  test,  shall 
be  required  as  a  qualification  for  any  office  or  public  trust."  From 
this  it  is  clear  that  by  the  constitution,  the  most  stubborn  infidel  is 
eligible  to  the  highest  office  in  the  State.  He  may  be  elected  gov- 
ernor or  appointed  to  the  office  of  chancellor,  or  that  of  Judge  of  the 
Supreme  Court,  and  his  infidelity  is  no  disqualification  whatever. 
Then  this  strange  absurdity  is  presented  by  the  constitution  and  laws 
of  this  State.    They  permit  a  man  whose  oath  or  affirmation  would 
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COmmander   in   cl  *nd   admiral   of  our 

ihsurdity?     Is  u  nut  perfectly  ridiculous 

it  a  man  may  take  an  oath  Of  affirmation.  an<l  that  too  when 
none  of  the  pains  and  penalties  of  perjury  arc  inflicted  for  its  viola- 
tion, that  shall  insure  a  faithful  performance  of  all  l) 
trusts,  and  jet  the  ^amc  man  shall  not  be  permitted  in  a  court  of 
justice  to  testify  that  he  ^aw  one  of  his  neighbors  lend  another  one  a 
dollar,  for  fear  he  w  y?     But  again,  by  the  constitution 

of  the  State,  your  (i  '>c  a  professed  atheist,  whose  oath 

by  the  I;.  he  received  to  convict  a  man  of  an 

assault  and  battery,  or  petit  larceny,  and  yet  by  the  same  constitution 
this  same  Governor  has  the  pOwet  of  pardoning  the  criminal  for  the 
highest   crimes  after  conviction.     But  to  place  the  subject  in  a  still 

light,  let  us  suppose  a  case  that  might  occur  by  the  I 
constitution  of  this   State.     A    is  indicted  for  murder  committed  in 
the  village  of  Buffalo  v  of  January,  1832,  and  he  alleges 

that  on  that  day  lie  was  in  the  city  of  Albany,  transacting  business 
with  the  Governor  of  the  State;  and  it  so  happens  that  the  G 
is  an  atheist  or  infidel  of  that  character  that  he  is  not  allowed  to  be  a 
ire  called  to  testify  that  they  think  the  man  at 
the  bar  is  the  same  person  whom  they  raw  run  out  of  the  house  when 
the  murder  was  committed;  anil  it  so.  there  can  be  no  doubt  that  he 
was  the  one  who  committed  it  The  governor  is  called  upon  to 
prove  the  man's  innocence,  by  showing  that  he  was  with  him  in 
Albany  on  the  day  the  murder  was  committed,  and  that  therefore  he 
must  be  innocent  He  is  objected  to  on  account  of  his  infidelity,  and 
declared  incompetent;  his  testimony  is  not  heard,  and  the  man  is 
convict'  '  G   vernor,  who  could  not,  by  the  laws  of 

the  land,  testify  to  the  man's  innocence,  with  all  the  horrors  of  a 
State  prison  before  him  if  he  testifies  falsely,  turns  round  and  makes 
out  a  pardon  for  the  convicted  murderer,  that  sets  him  free  whether 
guilty  or  innocent.  Let  every  candid  person  look  at  this  case  and 
see   if  it  does  not  pi  ibSUrdity  in  the  con   I 

and  l.iw«  of  the  State. 
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But  let  us  look  at  this  subject  in  another  point  of  view.  By  the 
constitution  an  infidel  or  atheist  may  be  elected  to  the  office  of 
justice  of  the  peace  and  take  the  office  and  discharge  its  duties.  If 
an  infidel,  he  sits  and  administers  an  oath  to  each  witness  that  the 
law  of  the  land  would  not  permit  him  to  take.  But  this  is  not  all;  as 
such  justice,  if  he  certifies  that  a  judgment  has  been  rendered  before 
him  in  favor  of  A.  against  B.  for  fifty  dollars,  that  certificate  will  be 
conclusive  evidence  of  such  fact,  and  if  A.  should  bring  a  suit  against 
B.  before  another  justice  to  recover  the  same,  this  certificate  would 
be  conclusive  evidence  in  his  favor,  and  at  the  same  time  if  this 
justice  had  produced  his  docket  and  offered  to  swear  to  it,  to  estab- 
lish such  judgment,  under  the  pains  and  penalties  of  perjury,  his  oath 
would  not  have  been  received.  And  the  case  presents  this  strange 
absurdity,  that  a  man's  bare  certificate  may  be  received  in  a  court  of 
justice  to  establish  a  fact,  when  his  testimony  under  oath  would  not 
be  received,  either  to  establish  it  or  contradict  it.  If  a  justice  of  the 
peace  happens  to  be  an  atheist,  or  lack  the  legal  faith,  his  bare  certifi- 
cate will  be  received  to  establish  a  judgment,  which  is  the  highest 
evidence  of  indebtedness,  when  his  testimony  under  oath  would  not 
be  received  to  show  that  it  had  been  paid.  Look  at  it.  Is  it  not 
absurd?  But  I  forbear  to  pursue  the  subject  farther.  Every  reflect- 
ing man's  mind  will  suggest  to  him  a  thousand  such  absurdities  in  the 
application  of  this  rule;  and  it  appears  to  me  that  every  candid  mind 
must  be  satisfied  that  it  is  entirely  inconsistent  with  the  principles 
of  the  constitution — opposed  to  all  the  free  principles  of  our  govern- 
ment— and  supremely  ridiculous  when  compared  with  the  official  dis- 
tinction and  confidence  which  the  constitution  has  conferred  upon 
this  class  of  our  citizens. 

I  shall  note  other  inconsistencies  and  absurdities  of  this  rule  in 
my  next. 

No.  4- 

At  the  conclusion  of  my  last  number  I  proposed  to  consider  in 
this,  other  inconsistencies  and  absurdities  of  that  rule  of  law  that 
renders  a  witness  incompetent  on  account  of  his  religious  belief. 

Why  is  the  witness  declared  incompetent?  The  reason  assigned 
is,  that  if  he  should  be  sworn,  he  would  be  more  likely  to  testify 
falsely  than  truly,  and  for  that  reason  his  testimony  would  be  more 
likely  to  cause  injustice  than  to  aid  in  doing  justice.  This  is  the  only 
reason  that  is,  or  can  now  be  assigned  for  rendering  a  witness  in- 
competent on  account  of  his  religious  belief. 

But  how  are  you  to  know  what  a  witness'  religious  opinions  are? 
They  are  not  exposed  to  the  view  of  mankind.    They  are  not  per- 
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other  witnesses.  Let  us  look  at  this  a  moment  and  see  if  it  be  so. 
What  is  the  fact  to  be  established  to  exclude  the  witness?  It  is,  that 
at  the  time  he  is  offered  as  a  witness,  he  does  not  believe  certain 
things.  For  it  is  of  no  consequence  what  his  belief  or  disbelief  may 
have  been  before.  If  it  then  comes  up  to  the  legal  standard,  he  is  to 
be  admitted,  if  it  is  then  deficient,  he  is  to  be  rejected.  Now  the 
declarations  of  the  witness  objected  to  are  to  be  the  evidence  of  his 
belief,  whether  those  declarations  be  made  directly  to  the  court,  or 
be  made  to  some  other  person  who  states  them  to  the  court.  They 
are  in  either  case  nothing  but  his  declarations.  And  their  truth  is 
not  in  the  least  verified  or  strengthened  by  having  another  witness 
swear  to  them.  All  the  witness  can  say,  is,  that  the  man  made  such 
declarations  as  to  his  religious  belief.  But  whether  he  spoke  the 
truth  or  not,  it  is  impossible  for  him  to  tell,  and  the  court  would 
never  inquire.  But  in  this  case  they  take  it  for  granted  he  did  speak 
the  truth,  that  the  witness  who  has  testified  to  what  he  said,  has 
been  enabled  to  recollect  distinctly  and  does  now  testify  truly,  and 
that  the  proffered  witness  since  that  time  has  not  changed  his  belief. 
This  is  making  a  great  many  very  liberal  presumptions  to  establish 
the  existence  of  that  all  important  fact,  that  shall  render  the  witness 
incompetent.  And  this  is  the  way,  after  the  court  have  piled  pre- 
sumption on  presumption,  they  at  last  arrive  at  that  fancied  degree  of 
certainty  that  they  refuse  testimony  to  shew  that  they  can  be  mis- 
taken. When  the  fact  to  be  established  is  that  the  proffered  witness 
is  now  an  infidel,  they  receive  proof  that  he  said  he  was  six  months 
ago,  and  would  refuse  to  receive  his  own  oath  to  shew  that  he  had 
since  changed  his  mind,  and  was  now  an  orthodox  Christian  of  the 
"straightest  sect." 

If  a  witness  says  out  of  court  that  he  is  interested  in  the  event  of 
a  certain  cause,  the  court  will  not  take  his  declaration  out  of  court  as 
proof  of  the  fact.  They  will  require  other  proof  of  the  fact  in  court, 
in  order  to  render  the  witness  incompetent  on  account  of  his  interest. 
Why?  Because,  say  the  court,  he  is  not  under  oath  and  may  there- 
fore state  that  he  has  an  interest,  when  he  has  none,  merely  to  avoid 
testifying  against  a  friend.  This  is  undoubtedly  good  reasoning  and 
sound  law,  yet  the  courts  do  not  appear  to  have  noticed  that  the 
cases  are  precisely  parallel.  In  the  one  case  you  wish  to  establish  the 
fact  that  the  proffered  witness  is  interested,  to  prevent  his  being 
sworn.  You  offer  to  prove  that  he  has  said  he  was  interested,  and 
the  court  will  tell  you  that  it  is  not  sufficient  evidence  to  establish  the 
fact.  In  the  other  case  you  wish  to  establish  the  fact  that  the  wit- 
ness disbelieves  in  the  existence  of  a  Diety,  to  render  him  incom- 
petent.    You  prove  that  he  has  said  so,  and  the  court  tell  you  that  is 
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